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THE VICTORY OF A DISSENTING OPINION 
INDEPENDENT INTERPRETATION OF 
STATE LAW BY FEDERAL COURTS. 








In 70 Cent. L. J., page 129, we comment- 
ed on what we erroneously supposed was an 
unanimous opinion answering a_ certified 
question by Fourth Circuit of Appeals in 
the case of Kuhn vy. Fairmont Coal Co., 
130 Sup. 140. 

In that comment we remarked on Justice 
Harlan’s discussion of a prior late case by 
the federal supreme court which said that: 
“The construction and effect of a convey- 
ance between private parties is a matter as 
to which we (the court) follow the court 
of the state,” that: “It is such an anomalous 
thing for a court not created by a state to 
be telling state courts that they do not know 
their own law, that the former court some- 
times forgets that it ought to do so.” 

We soon afterwards learned that Justice 
Holmes had filed a dissenting opinion con- 
curred in by Justices White and McKenna, 
to what we supposed was an unanimous 
ruling. This dissent was directed to the 
proposition, that a rule of property had to 
be established prior to the date of a govern- 
ing contract or the federal court would not 
feel itself bound by state interpretation of 
state law. We later discussed this dissent; 
editorially, at page 145 of 7o Cent. L. J., 
comparing Justice Holmes’ logic in strip- 
ping bare federal assumption of independ- 
ence with the celebrated dissent of Justice 
Field in Railroad v. Baugh, 149 U. S. 368, 
who there inveighed against this federal 
court doctrine. 


The circuit court of appeals was told by’ 


the majority opinion, that notwithstanding 
a prior decision by the Supreme Court of 
Appeals of West Virginia upon the very 
question before the federal court—a ques- 
tion purely of state law—it must exercise 
its independent judgment, because what- 
ever right was acquired vested before the 
rendition of this state decision. 





It would have been supposed therefore, 
that when the inquiring court was informed 
by the supreme court, that it should proceed 
to exercise its independent judgment, it 
straightway would do so, but it seems it did 
not. See Kuhn-y. Fairmont Coal Co., 179 
Fed. 191. 

The opinion by Pritchard, C. J., speaking 
for the entire bench, sets forth fully the 
opinion of the federal supreme court, re- 
cites that the case was reargued and that 
“It now becomes our duty’ to determine” 
the cause in the exercise of an independent 
judgment, and whether or not it should 
“under the circumstances surrounding this 
proceeding adopt the ruling announced by 
the Supreme Court of Appeals of West 
Virginia as the law in this case.” 

Then is quoted at great length the 
opinion of the latter court, which in turn is 
followed by this language by Pritchard, C. 
J.: “We are not unmindful of the fact 
that the decisions of the courts of England 
and many of the courts of this country as 
respects this question are not in harmony 
with the decisions of the courts of West 
Virginia. Nevertheless, we find ourselves 
impelled to the conclusion that this differ- 
ence is on account of the peculiar facts in- 
volved in this case, and not because of the 
propositions of law announced by the 
courts to which we refer. It must be borne 
in mind that the decision of the West Vir- 
ginia Court of Appeals will be held by the 
courts of that state to be a rule of property 
in that state in all suits that may be institut- 
ed between citizens of said state. If this 
court should decide otherwise, we would 
have a condition in that state, which would 
be without a parallel in judicial procedure. 
Under such circumstances, we would have 
one rule of property by which citizens of 
West Virginia would be governed and an 
entirely different rule of property where a 
suit was instituted by a nonresident of 
West Virginia in the federal court. . This 
would necessarily result in a great injustice 
and lead ‘to interminable confusion ; and, on 
that account, we would be inclined to adopt 
the rule of the West Virginia Supreme 
Court of Appeals, even if, in view of the 
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peculiar provisions of the conveyance by 
which the land in controversy was trans- 
ferred, we did not find ourselves in accord 
with that tribunal. For the reasons stated, 
we are of the opinion that the learned 
judge who heard this case was not in error 
in sustaining the demurrer filed therein. 
Therefore the judgment of the lower court 
is affirmed.” ; 


In our editorial notice we referred to 
the unprecedented fact of so strong a min- 
ority as three concurring in a condemna- 
tion of the independence doctrine, and we 
expressed the view that such doctrine “has 
reached high water mark and a recession 
may be expected if it has not already be- 
gun.” 


Our hope, however, lay more with the 
highest court than for any antagonism on 
the part of lower federal tribunals. Indeed 
it has seemed to us the latter are more 
enamored of the beauties of this doctrine, 
because decisions in causes, ordinary 
jurisdiction of which is found in state 
courts, give these courts their chief impor- 
tance. The highest federal court needs no 
fortuitous feather in its plumage. 


3ut in the language we quote from Judge 
Pritchard we read between the lines the 
influence of Justice Holmes’ dissent. It 
cannot be said that the Circuit Court of Ap- 
peals committed itself to an agreement with 
the West Virginia court, but it does seem, 
that it appreciated that a condition con- 
fronted it and not a theory and it bowed to 
the condition. 

The, judge says: “If this court should de- 
cide otherwise, we would have a condition 
in that state, which would be without a 
parallel in judicial procedure.” This, we 
respectfully say, is not the fact. The con- 
dition has had “its parallel” over and over 
again in the enforcement of state law in 
federal courts in an opposite way to its en- 
forcement if state ‘courts. The chief dif- 
ference in many of the parallels is that the 
condition can never be corrected by any 
obedience to a rule of property, but, as for 
example in questions of “general law,” the 
cross-currents will continue forever. 





Judge Pritchard’s remarks only apply to 
contracts and conveyances pricr to the 
West Virginia decision, but even with this 
limitation he says conflicting decision 
“would necessarily result in a great injus- 
tice and lead to interminable confusion,” 
because there would be one rule of proper- 
ty for residents and another for non-resi- 
dents, 

This necessary result in respect to a rule 
of property may possibly be a greater evil 
than where “interminable confusion” ex- 
ists as to other, rights of residents and non- 
residents, but the difference seems more 
casuistical than practical, while in every 
kind of disregard of state interpretation of 


state law the dignity of a sovereign state is 


disregarded. 

It seems certain, however, that whatever 
may be claimed for the merits of the fed- 
eral independence theory, there is ever the 
possibility of its enforcement causing pub- 
lic injustice. Since law is but judicial in- 
terpretation thereof, why should our fed- 
eral court have so exalted an appreciation 
of its interpretation as to _ believe our 
country must have it though it carries such 
potency of evil? The ancient maxim says 
fiat justitia ruat coelum—but not if it 
causes “interminable confusion.” 

It has sometimes seemed to us that when 
a federal judge is proclaiming, that for the 
sake of harmony federal courts “lean” to 
state interpretation of state law, while he 
is giving it “a swat,” he himself is “lean- 
isg” more to rhetoric than to any statement 
of fact. 

But whether so or not, one reading Jus- 
tice Holmes’ able dissent in the Kuhn case 
and Judge Pritchard’s opinion in the same 
case, after the certified question had been 
answered, would, we think, not be very 
far afield in concluding that the majority 
of the supreme court were followed, in 
form, and the minority, in effect. 

Such, however, is one of the inconsis- 
tencies in the workings of the only casual 
jurisdiction of the age that is the uncon- 
trolled arbiter of its own limitations. Its 
assertion of independence resembles a de- 
fiance of established order. 
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NOTES OF IMPORTANT DECISIONS 


PUBLIC UTILITIES—AN INSTANCE OF 
THE ENFORCEMENT OF A CUMULATIVE- 
PENALTIES STATUTE.—In New York there 
is a statute called “The Transportation Law,” 
and one section thereof, but why we are not 
informed, provides that for refusal or neglect 
to furnish gas to a competent consumer he 
may recover a penalty of $10.00 and $5.00 for 
each day’s continuance of such refusal or neg- 
lect. Plaintiff in the below mentioned case 
applied for and was being furnished gas, when 
it being discovered that a prior occupant of 
the premises had not paid his gas bill, the 
supply was cut off, plaintiff refusing to pay 
the old bill. Plaintiff reported to the office the 
cutting off of her gas and was told that the 
matter would be looked into. From August 
to June when suit was brought, no gas was 
being supplied. Plaintiff had a verdict and 
judgment $1,769.83. Shelley v. Westchester 
Lighting Co., 124 N. Y. Supp. 484. 

This corporation did not plead that the stat- 
ute was confiscatory, and, therefore, unconsti- 
tutional. It claimed that its “failure to de- 
liver the gas was due to inadvertence,” and 
the appellate division said that the submission 
of such a question to the jury “was certainly 
as much as it (the defendant) had any right 
to claim; and the jury having found against it 
upon this point, as well as upon the merits 
generally, there is no reason for overthrowing 
the judgment. The charge of the court was 
clearly in favor of the defendant.” 

We feel no particular elation over the result 
in this case, because it looks like speculative 
legislation for one wrongfully refused a legal 
right to remain quiescent while penalties far 
in excess of the actual damage inflicted are 
heaping up in his favor. 

This conduct makes a qui taru remedy even 
more odious than the law is accustomed to 
regard it. It looks like a wilful contribution 
to one’s own injury. Indeed, we are greatly 
of the impression that the principle volenti 
non fit injuria should have barred the plaintiff 
after the lapse of a reasonable time. A pen- 
alty statute requires to be strictly construed 
and punishment of the conduct of the infractor 
is aimed at, with reasonable reward to an in- 
former, promptly applied for, to secure en- 
forcement. The informer should not be en- 
couraged to any course to aggravate the pen- 
alty. Besides, we think, it could reasonably 
have been assumed, that, after a reasonable 
time, request to be supplied with gas was 
abandoned. 

Nevertheless the decision “points a moral 
and adorns a tale,” of which donees of public 
franchises should take note. 





A point not raised in the case might, we 
think, have been raised, and that is whether 
a separate action should be brought for each 
penalty, or if each should be declared on in a 
separate count. If an action of this kind is 
for stipulated damages for a period estimated 
by days one count in one writ suffices. If 
such day’s delay gives a separate cause of 
action and continuity is not to be considered, 
separate suits or separate counts would seem 
to be necessary, the latter, we think, being suf- 
ficient. 








THE PROPOSED COMPENSATION 
LAW. 





In matters of reform it is well known that _ 
the legal profession is conservative and 
even ultra conservative. It rarely happens 
that we are “the first by whom the new is 
tried.” Minor reforms are frequently pro- 
posed, discussed and sometimes approved 
of. And though he may actually win our 
consent for the one moment, in the next we 
usually brand the reformer at state bar 
meetings as a tinker, and -we go home 
complacently contenting -ourselves with 
things as they are. Our conduct perpetrates 
that old parody and we seem to indulge in 
its pleasantry, thinking if we mjght only 
have been in the poet’s mind instead of the 
lady in question, it might have been written 
of us, “Saying we'd consent, ne’er consent- 
ed.” Ifa reform is seriously proposed on a 
gigantic scale, or if the stability of any of 
the so-called fundamentals is disputed, then 
indeed is the heresy complete. It is our 
custom to pay little heed to the logic or 
argument of such a proposition. We call 
it monstrous or else puerile, and we usually 
seem the more eager to question the good 
taste, the good sense or the sanity of the 
proposer. Hence the proverb, “Law fol- 
lows civilization, never leads.” 

Now it has come to pass before the end 
of the first decade of the twentieth century 
that the civilized world has all but unani- 
mously repudiated the basic propriety of 
the laws in vogue in this country which per- 
tain to the master’s liability for servant's 
injuries. And this, too, when thirty years 
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ago we seemed to be in substantial har- 
mony with most of the greater nations on 
the subject. These are not startling state- 
ments, though they would be if they were 
not generally known. Just what are the 
reasons for America’s discord in the march 
of civilization is of course purely conjec- 
tural. Nevertheless, the fact remains we 
are “the last to lay the old aside.” 


The idea, however, that the employer 
should be responsible for accidental injuries 
to the employee, regardless of the element 
of negligence, is one of the burning ques- 
tions of sociology to-day. The monthly 
grist of magazines seldom fails to contrib- 
ute at least one article favoring the sub 
stitution of this plan for our own. A fort- 
night scarcely passes but the news is pub- 
lished of some instance where great em- 
ployers of labor announce their approval of 
the plan and its adoption in their industries. 
The professors of our universities have 
long favored the change. Commissions of 
three states in the union are now at work 
collecting data and carefully devising com- 
pensation acts which shall do away with 
our present negligence liability. One book 
has been written on the subject, or rather 
with this as the central thought. A nation- 
al convention welcoming all interested was 
recently held in Atlantic City to further the 
project. Manufacturers have held similar 
conventions. Various law journals and 
lawyers too numerous to mention have unit- 
ed in assenting to the proposition. And 
so far the first voice,.in public at least, has 
not yet been heard against the scheme. In 
view of all of which it may, therefore, be 
now conservatively asserted that it has 
been and is proposed that we borrow from 
transatlantic lands another compensation 
law. The voice of organized labor alone, 
by a determined appeal, has not yet been 
raised with its wonted clearness. This is 
probably all that remains to effectuate a 
culmination of the final movement. Still 
the fires are smouldering and it seems not 
unlikely that the colossal reform may actu- 
ally be achieved with but comparatively lit- 





out the leadership of a single mighty Ben- 
tham. 


However, the lawyer cannot assume the 
role of a disinterested bystander. He must 
re-read his history and thoroughly acquaint 
himself with the logic of the discussion. 
It is estimated that from one-third to one- 
half of the cases tried in our courts invdlve 
the present law of master’s tortious re- 
sponsibility. If, therefore, the proposed 
law should prevail and become statutory, at 
least one of its avowed purposes will be 
to discard the personal injury lawyer, 
whether for plaintiff or defendant, as a 
useless and expensive middleman, and per- 
haps to substitute an insurance adjuster in 
his place. But all honor to the bar. No 
selfish motive will warp its attitude, and * 
it knows the laity would in such event have 
as little sympathy for it as they would for 
the surgeon and undertaker, if. by some 
miracle accidents to mankind might forever 
cease. 


The history. of the law of master’s re- 
sponsibility is perhaps not so very gener- 
ally known. It is intuitively connected w'th 
the development of the doctrine of negli- 
gence, wherein the common law broadly 
prescribes a cardinal rule of conduct for all 
the daily walks of life. Thou shalt not fail 
to use due care. Thou shalt not omit or 
commit whatever common prudence would 
not omit or commit. ‘lL hese commandments 
of the law, whatever their origin, seem to 
have come to us adown from the ages. To 
break them was to be negligent, and if in- 
jury resulted to another the negligence was 
actionable. Just how remote in history 
these rules may be traced as rules of gen- 
eral conduct is beside the present purpose. 
So far, however, as they pertain to the con- 
duct of the employer as embodied in the 
present-day jurisprudence their history is 
interesting. 

The civil liability of the wrong-doer for 
injurious acts is a very ancient branch of 
the common law tree. Professor Wigmore. 
one of the most profound and researching 
students of this day, in his essay on Torti- 


tle aid from the legal profession and with- ; ous Responsibility, has traced the rule pack 
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over an uninterrupted period of two thou- 
sand years. The statement is well worthy 
of contemplation. Two thousand years ago 
Rome was still a republic, and neither of 
the Roman invasions into England had 
taken place. Those were the tribal days in 
England. Her people, semi-civilized, were 
the sturdy Low Germans the almost pre- 
historic beginners of the English law and 
language, the Angles and Saxons, the 
founders of the English race. Now it ap- 
pears that these Germanic tribes held to the 
custom that any harm inflicted upon a mem- 
ber of one clan must be atoned for by tne 
clan to which the wrongdoer belonged. The 
element of revenge is here easily apparent. 
Yet the custom of these primeval people 
carried with it a sense of justice. The em- 
bryo of law was shaping itself. Soon a 
gradual transition ensued from clan lia- 
bility to personal liability. Later, towards 
medieval days, when society consisted main- 
ly of the lord and his tenants, the chief 
was generally regarded as responsible to 
third persons for the acts of the members 
of his household. And centuries passed. 
And crimes and torts were distinguished. 
Then the common law occupied the great- 
est minds of the time and fairly assumed the 
form of a science and became or was deem- 
ed “the perfection of reason.” The laws 
had long been collected even by the Nor- 
mans. Statutes had been enacted. The 
decrees of courts were recorded. In short, 
a distinct body of the law was established. 
From whence we find, as in Blackstone’s 
Commentaries, the doctrine fortified and 
announced that the master is liable to third 
persons for his servant’s wrongs committed 
within the scope of his employment. And 
this enunciation is made, too, with a full- 
ness that really left but little for subsequent 
development. With these facts in mind, 
however, when the student of to-day turns 
to the old common law in search of au- 
thority upon the question of the master’s 
liability to the servant, somewhat of a sur- 
prise awaits him. His search is in vain. 
For some reason the great authors of that 
time are utterly silent on the subject. In 
Coke’s Littleton, in Bacon’s Abridgment, 





in Austin’s Jurisprudence, in Blackstone’s 
Commentaries, in Hale’s Common Law, in 
no one of these great works is there tue 
briefest mention or faintest allusion even 
in a casual way to the master’s liability for 
accidental injuries to his servant. ‘This 
absence is made noticeable by the presence 
of many an earmark showing the unequal 
footing of the commoner in the court room. 
The law permitted the master to inflict 
“moderate punishment” upon a servant for 
provoking language. If a servant was in 
iitigation with anyone the master might aid 
him at his trial, but forsooth “he ought not 
speak in court in favor of his cause.” 


And if the early digests have not been 
consulted there is still another surprise. 
Here we tind the first recorded personal in- 
jury case in our system of jurisprudence, 
brought by an employee against his em- 
ployer, was ‘decided in Michaelmas term of 
the Exchequer Court in 1837, the first year 
of Queen’ Victoria’s reign.1 This case 
stands as the foundation of all our employ- 
er’s liability law. And we might say it hap- 
pened but yesterday, in comparison with 
times we have been considering. The law- 
yers in the case admitted it was brought 


without precedent. The employer’s liabil- 


ity of to-day then has no history except the 
history of our own times. 

The famous case of Priestly v. Fowier 
was one of common place facts. Fowler was 
a butcher and delivered his wares in a wag- 
on driven by one of his servants. Priestly 
was also in his employ and was directed to 
accompany a certain load on some journey 
in the progress of which the vehicle gave 
way. Priestly was thrown to the ground 
and his thigh was fractured. In his com- 
plaint he charged his master with failing to 
use due care in that he should be safely 
carried, that the van should be in proper 
repair, and that it should not be overloaceil. 
At the nisi prius trial he introduced evi- 
dence showing the van was overloaded! and 
was “so loaded with the defendant’s knowl- 
edge,” and was awarded a verdict of one 
hundred pounds. On appeal to the Ex- 


(1) Priestly v. Fowler, 3 Mees. & W. 1. 
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chequer, Lord Abinger presiding, the judg- 
ment was arrested. The court held, being 
ignorant of any imperfection in the carriage 
or in “the mode of loading and conducting 
it,’ the defendant was not bound to carry 
plaintiff safely, but only to use his best 
judgment ; the plaintiff might have declined 
the service and must have known as well 
as his master of the dangers complained of: 
And thereby Lord Abinger was the judicial 
Jove from whose brain Minerva-like sprang 
the doctrine of assumed risk. And trie to 
mythology, it came “full armed and equip- 
ped,” and though slightly modified, it flour- 
ishes and abides with us to this day, but 
in no mythical fashion. 

Now let us leave England. Things are 
happening at home. We shall see how just- 
ly famous 1837 really is in personal injury 
law. In May of that year, just six months 
before the English court had decided the 
Fowler case, an accident happened in South 
Carolina, out of which grew the first mias- 
ter and servant case to be decided on ap- 
peal in America.*? The South Carolina Rail- 
Road Company operated out of Charles- 
ton. On the day in question its train was 
ascending the grade from said city with its 
engine manned by an engineer, a first fire- 
man and a second fireman. At a certain 
point a horse was grazing slowly towards 
the track. The first fireman saw the animal 
when within three hundred yards of it, and 
cautioned the engineer. And though both 
firemen again importuned him to stop in 
apparently ample time, the engine struck 
the horse, the train was derailed and the 
second fireman’s leg was crushed. He 
based his action against the company upon 
the negligence of the engineer. The trial 
court instructed that if the injury was thus 
caused the plaintiff might recover, and the 
jury awarded a verdict of $1,500.00. On 
appeal, by a vote of seven to two the court 
of errors reversed the case and proclaimed 
the rule hitherto unannounced in this coun- 
try, and barely suggested once before in 
the Fowler case in England, that an em- 
ployer is not liable to one servant for the 


(2) Murray v. R. R. Co.. 1 McMullen, 383. 





misconduct of a fellow-servant, provided 
only fit and proper servants are engaged. 

Such in brief is the historical beginning 
of the assumption of risk and the fellow- 
servant doctrine. Thus were those two 
mighty rocks planted by the courts each al- 
most ina day. They have stood like Scyl- 
la and Charybdis. At times they have been 
slightly buttressed by their creators. Now 
and then a jagged cliff has been torn away. 
But they still stand. The way between is 
narrow and full of hazards. And here lhe 
the wrecks of untold thousands of plain- 
tiff’s suits. For every injured employee 
must safely journey all the perils of the 
pass before he can ride to victory beyond. 

But now let us continue our investiga- 
tion. Thirteen months after the Murray 
case was determined in South Carolina, 
an opinion was handed down in Massa- 
chusetts in Farwell v. Boston & Worcestez 
Railroad.* The facts need not be 
stated. A switchman failed in his duty 
and an engineer was hurt. Chief Justice 
Shaw, in an elaborate opinion, reiterated 
the decisions of both the Fowler and the 
Murray cases, and by reason of the repute 
of its author the Farwell decision is regard- 
ed as the leading case in America, as Lord 
Abinger’s is in England. 

We must bear in mind the times of which 
we are now speaking. There was really 
but little mileage of railroads. The great 
industries of to-day had not yet sprung 
into being. Those were the days of little 
shops and of few factories. Capital had 
not yet really combined. The gigantic in- 
dustrial enterprises which we see on every 
hand did not exist. Comparatively speaking, 
there were no great corporate employers of 
labor then. Steam, electricity and macliin- 
ery did not flourish then as now. Conse- 
quently there were at least two reasons for 
the scarcity of this class of litigation. First 
there were doubtless but few injured em- 
ployees to be plaintiffs. And then the em- 
ployers of those days were of necessity 
seldom the delicious and tempting defend- 
ants that you and I know. Hence | this 


(3) 4 Mech. 49. 
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branch of the law was of such recent 
growth, and hence its early growth was so 
meager. Nevertheless, once rooted it grew. 
When a court must struggle with a difficult 
and novel problem that has a well reasoned 
decision on the one side and no precedent 
on the other, it is rare that the blazed trai! 
is not chosen, and soon it becomes the beat- 
en path. One after another the different 
jurisdictions followed the lead of Abinger 
and Shaw, and by 1861 as sparsely settled 
as Iowa then was, she too had contributed 
her mite with her first master and servant 
case, and her court had joined the throng.* 
In the next score of years, however. 
the cases multiplied rapidly. In still the 
next they are almost likened in numbers 
to the drops of rain. And in the last came 
the deluge. ‘From which how soon shall 
this nation be delivered? 

From the foregoing epitome of history 
this result is learned. When a man hires 
another the law reads into the contract of 
employment as two of the principal provi- 
sions that the master shall be liable for neg- 
ligence in his non-delegated duties, and that 
the servant assumes all the ordinary dang- 
ers incident to the employment. As a mat- 
ter of contract between two men, it may 
be conceded the abstract justice of either of 
these two provisions cannot be seriously 
questioned. Yet in the light of the varying 
circumstances in the many cases these two 
rules frequently conflict in logic and a com- 
promise must be sought between them. And 
the truth is all the ingenuity of all the courts 
has not yet succeeded in satisfactorily fix- 


ing with a reasonable precision the exact’ 


dividing line between the two. So many 
cases arise where the conflict is presented 
between the two propositions with appar- 
ent reasons of equal weight to support each 
that they are often found fairly impossible 
of amalgamation. The result is the rights 
of one or the other party must be sacrificed. 
Human scales are not sufficiently reliable 
to do this work. From this the conclusion 
seems inevitable that the law ought to add 
society to the master and servant divorce 


(4) Sullivan vy. M. & M. R. R. Co., 11 Iowa, 
421. 





case as a third party, just as it has done in 
the husband and wife divorce case, and for 
the same reason, namely, its overwhelming 
interest. The assumption of risk rule of 
to-day may be ever so loudly praised as a 
just one between the two parties. But it is 
not social justice. It is not simon-pure 
golden rule justice from the standpoint of 
true social policy. Add society to the con- 
tract and her claims will compel the employ- 
er to himself assume the dangers of his in- 
dustry, and then will social justice be more 
nearly attained. 


The books tell us that until the Japan- 
ese-Russian war the battle of Borodino was 
the bloodiest in history. Seventy thousand 
men were killed or wounded. Statistics tel! 
us in 1907 Over 92,000 employees were killed 
or wounded in the United States in one in- 
dustry alone. The great six-day battle of 
Mukden resulted in 160,000 casualties. It 
is estimated that over 500,000 employees 
are annually killed or seriously hurt in our 
complex pursuits of peace. More than three 
Mukdens a year in one nation, and these 
history scarcely records! Little wonder 
that battlefields are all but forgotten. But 
who can say society has no interest! 


Moreover, another significant feature is 
that only a small percentage of accidents 
are avoidable and attributable to negligence, 
and still another that experience shows risks 
exist in almost every manual calling. Now 
the wage-earner must work, starve or be- 
come a ward of charity! In some employ- 
ments one in twenty meets disaster every 
year. Who can say society is not inter- 
ested? 


Justice Shaw stated “in legal presumption 
the compensation is adjusted” according to 
the perils of the service. Society knows 
this is a legal fiction. Who can believe 


| Priestly received one farthing more wages 


in riding that van in Lincolnshire which 
broke his leg? No, his employer probably 
paid just what the service was worth to 
him and to his business. And so do em- 
ployers now. Railroad companies pay sec- 
tion men no greater stipend than the pick 
and shovel men of our streets receive. Yet 
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the hazard is admittedly greater. And do 
trainmen receive better compensation be- 
cause the service is more dangerous? Or 
is it not because the service demands high- 
priced men, men of exceptional abilities 
necessary for the successful prosecution of 
the industry, and the safety of its property 
and passengers? Surely the legal presump- 


tion upon which the rule of assumed risk 


is predicated is one of questionable wisdom 
and soundness from the practical stand- 
point. 


When, then, an employee is killed or 
maimed, it does not behoove society to 
stand idly by and see the weaker endure the 
loss and burden that belong of right to the 
stronger. In all justice and fairness, if the 
injury was not willful or caused by his in- 
toxication, the pain and the crippling is suf- 
ficient loss for the employee. The financial 
loss should then be compensated by the en- 
terprise in whose pursuit it happened, 
whether by accident or by negligence. Neg- 
ligence should not be the test. The mas- 
ter should assume the risk and insure the 
men he uses just as he does the horses, the 
buildings and the machinery he uses. Man 
will then at least be on a level with prop- 
erty, and not below it. 


Again let us return just a moment to the 
year 1837, but this time to Germany. Rail- 
roads had begun to operate there, and 
though only a few employees had been in- 
jured, the question of liability was much 
‘ discussed. Now a most significant fact is 
to be noted. Only a few months after the 
Fowler decision began the era of employer’s 
actions in common law countries, the leg- 
islature of Prussia passed a statute which 
made every railroad company responsible 
for the injuries of its employees unless it 
could prove the accident was caused by the 
victim or by an act of God. The burden 
was shifted and the employer assumed the 
risk. Prussia had made a different start 
than we. The impetus came from the leg- 
islature, and not the courts. This law be- 
came a part of the national liability law 
when the German Empire was finally 
launched in 1871. In 1884, by means of 





the combined influence of the great Kaiser 
and the great Bismarck the burden of the 
responsibility for accidenis was imposed 
upon all employers of labor in their fast de- 
veloping industries, and to-day Germany’s 
twenty million wage-earners, in case of fatal 
or disabling accidents, are insured their al- 
lowances, not as alms, but as their due. 
Austria followed in 1887; Norway in 1894; 
Denmark and Italy in 1898; Sweden and 
Greece in 1901; England, France, Spain, 
Holland, Switzerland, all joined the colunin, 
and even Turkey is said to be entering just 
at this time. A difference of minor details 
is present of course in these new laws of 
each country, but the main idea the aboli- 
tion of the negligence basis of liability is 
embodied in them all. England’s course is 
particularly noteworthy because beginning 
at the time and in the manner we did her 
people complained, as ours have, and each 
step she took forward toward the ultimate 
goal we have lagged a few years behind. 
First she chafed beneath the court’s law. 
Then she whittled at the fellow servant as- 
sumption of risk and contributory negli- 
gence features exactly as we have lately 
done, and by 1893 the Gladstone govern- 
ment accepted the workman’s viewpoint, 
and in 1896 a bill was offered in parliament 
providing compensation forall injuries 
without regard to negligence. This was 
passed in 18098, and measurably per- 
fected by another act ten years la- 
ter. The question therefore remains, 
how long’ shall America hesitate to 
take the final step of progress and leave the 
wake of England and the rest of the world 
in this uplifting movement? 


It is said this country is thoroughly im- 
bued with the philosophy of individualism. 
It should be. The giant strides of our nation 
have doubtless resulted therefrom. It is 
said the proposition is paternalism. This 
may be. In a sense all laws for the protec- 
tion of the weak, yes, society’s very first 
protecting laws, may be called paternalistic. 
Offensive paternalism only exists when i: 
enervates, not when it strengthens. The 
late Justice Brewer said: “The wisdom of 
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government is not in protecting power, but 
weakness; not so much in sustaining the 
rules as in securing the rights of the ruled. 
The true end of government is the protec- 
tion of the individual.” 


Business men see the tremendous waste 
of money in law suits that can be avoided. 
Railroads know their legal expenses usually 
equal the judgments against them. Business 
men know the liability laws are tightening 
about them. They know that juries look 
upon their cases as if they were entitled 
Pity v. Power or Misery v. Wealth. They 
know juries care little for the law’s tech- 
nicalities whose merit is not clear. They 
know there is nothing holier than sympa- 
thy. It is as deeply planted in the human 
heart as the golden rule itself. No law, no 
court can snatch it from the juror’s breast. 
Business men see the easiest way of escap- 
ing juries’ prejudices, their exorbitant and 
unjust verdicts, decisions based upon the 
last heard words, the preponderance of elo- 
quence and all the other terrors of litiga- 
tion. They know an enlightened self-in- 
terest prompts them to urge that the law be 
changed as proposed and to assist in reduc- 
ing labor disputes to a minimum. The ex- 
pense of additional casualty indemnity is 
all it entails. This item can be no large 
one. The cost of insurance will add but 
little to the cost of production and the con- 
sumer will continue to pay the whole bill. 

The employee’s benefits are no less at- 
tractive. He will no longer be mocked 
by that boast of the law that justice is cer- 
tain, quick and cheap. He will no longer 
declare war upon his best friend. He will 
not be denied speedy relief. He will not 
have his meritorious claim contested. He 
will not suffer the disappointments which 


assumed risk, fellow servant and contribu-_ 


tory negligence have been to so many a 
plaintiff, and which he now deems the 
court’s cruelties. He will not need to 
strain cases that are without merit. His 
indemnity will not be a gambler’s chance. 
His relief will come when relief is needed, 
and not two or three years late. It will 
come without those months of anxiety 
which now torture every needy litigant, 





and so frequently end in only keener grief. 
His indemnity will be certain. It will be 
nominated in the bond. It will not be a 
case of win the chase and lose the quarry. 
Fixed amounts will be due him, will come 
to him, to his family, or to the parental 
roof. This will come as a right, and then 
charity need not approach the door. 

To society will come the combined bles- 
sings that flow to both employer and em- 
ployee. A great social evil will be mol- 
lified. Eliminate this class of litigation, 
and there will go with it all the perjury 
of witnesses, the jury’s disregard of law, 
and the errors of courts with which these 
cases abound. Our people will no longer 
see cases of all the physical and financial 
loss sustained by one man when two share 
the blame or sustained by one who is weak 
when the other is strong. Let the legis- 
lators now do what the courts can never 
do. It was once a court’s problem. It 
is now a task of legislation. The law of 
Priestly v. Fowler should be repealed. 

James W. BOoLvincer. 

Davenport, Iowa. 








DIVORCE—ALIMONY. 





DAVIS v. DAVIS. 





Supreme Court of Georgia, July 14, 1910. 





Although a husband may obtain a divorce 
from his wife on the ground of willful and con- 
tinued desertion for more than three years be- 
fore the filing of the suit, it is not an inflex- 
ible rule of law that the wife shall not be 
allowed alimony. On the other hand, it does not 
follow that the divorced wife would be entitled 
to alimony as of course, when her conduct has 
been grossly improper and caused her husband 
to obtain a total divorce from her. 


LUMPKIN, J.: Hugh-F. Davis brought suit 
against his. wife, Marie A. Davis, for divorce 
on the ground of wilful and continued deser- 
tion for more than three years. She denied 
the allegation of the plaintiff, and, by way of 
cross-libel, alleged that the plaintiff had de- 
serted her, had cruelly treated her, and had 
been guilty of adultery. She prayed that a 
divorce be granted to her, and that she have a 
judgment for alimony. The jury found for the 
plaintiff a total divorce. In the second verdict 
they declared: “We fix the rights and disabili- 
ties of the parties as follows: That neither 
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of the parties be at liberty to marry again.” 
The defendant moved for a new trial, which 
was denied, and she excepted. 

The court charged the jury that, if they 
found a total divorce for the plaintiff, they 
would put their verdict in a certain form, “and, 
in that event, you would not allow the defend- 
ant alimony.” This in effect instructed the 
jury, as a rule of law, that, if they should find 
a total divorce in favor of the husband against 
the wife, they would allow the latter no ali- 
mony. At common law (including in that term 
the canon or ecclesiastical law) the ecclesias- 
tical courts did not grant total divorces except 
for such cause as rendered the marriage void 
ab initio. This was rather an adjudication that 
there had never been a binding marriage than 
a dissolution of one originally valid. Partial 
divorces were granted on account of adultery 
and cruel treatment. Prior to 1858 in Eng- 
land no judicial divorces dissolving the bonds 
of matrimony, if originally valid, were al- 
lowed. Parliament exercised that authority. 
In its origin alimony was the method by 
which the spiritual courts enforced the duty 
of support owed by a husband to his wife 
during such time as they were legally sep- 
arated. It was not an incident to declaring 
. the marriage void ab initio, since, if there 
were no marriage, the duty of maintenance 
had not been undertaken. The question of 
awarding alimony upon the dissolution of a 
-valid marriage for a postnuptial cause could 
not therefore have been decided in England 
prior to the time when the common law was 
adopted in this state. In regard to. partial 
divorces it has been declared that where the 
wife, by her fault, forfeited all claim upon 
her husband for necessaries or other support, 
and he obtained a divorce from her on that 
ground, she could not, after this fact had 
been adjudged against her, have alimony 
from him. Thus where a divorce was grant- 
ed to a husband on account of the adultery 
of the wife, she was held to be entitled to 
no alimony. 8 Bl. Com. 94. As late as 1859, 
in White v. White, 24 Jurist, 28, upon, the 
granting of a petition for a judicial separa- 
tion presented by a man against his wife, on 
account of her violent and cruel conduct 
towards him, Cresswell, Judge Ordinary, held 
that the wife was entitled to no permanent 
alimony, saying that he found no precedent 
for granting it in such case. But in 1864, in 
Prichard v. Prichard, Law Times Reports, 
789, Wilde, Judge Ordinary, overruled the de- 
cision in the White case and another similar 
case, saying: “I am aware of the cases to 
which you:allude, but I think if there is no 
precedent I ought to make one.” 

It has been decided by a number of courts 
that, in the absence of any statute, if a di- 





vorce be granted to a husband against the 
wife, she is not entitled to alimony. This at 
times worked a great hardship on the wife, 
especially under the common law, where the 
marital right of the husband attached to her 
property; and, while it was said to be strict 
justice, it was also said that. it sometimes 
drove the wife to starvation or a life of 
shame. The English Parliament adopted a 
practice, when granting to a husband a total 
divorce, of requiring him to make some pro- 
vision for his wife. In England, and in a 
number of the United States, statutes have 
been enacted which authorize the courts to 
grant alimony to wives against whom judg- 
ments of divorce are rendered, or to require 
some other provision to be made by the hus- 
bands, when the courts deem it best. In 
some of these statutes the provision is ex- 
press, in others the terms are general; but 
the courts have construed them to have the 
effect above indicated. Where, under the 
statute, discretion is vested in the court, it 
is to be exercised with care. In such juris- 
dictions it has been said to be the exception, 
rather than the rule, that the wife shall 
cause the matrimonial tie to be sundered by 
reason of her own conduct, and still have 
alimony; but, on the other hand, that the 
wife may have collaborated with her husband 
in acquiring the property held by the latter, 
that she may have greatly aided in establish- ' 
ing his fortune, that her conduct may not 
have been justifiable, so as to prevent a_ di- 
vorce, and yet the conduct of the husband 
may not have been exemplary. She may 
have no property, and be broken in health. 
In other words, under such statutes, while 
the law does not hold out to a wife who de- 
serts the matrimonial domicile the promise 
of a right to alimony, but rather discourages 
divorces coupled with pecuniary claims upon 
the part of the party at fault, yet there may 
be circumstances which may render it just 
and proper that some alimony should be al- 
lowed to the wife, although the divorce 
should be granted against her. In such in- 
stances the judge or the jury, as the case may 
be, in passing upon the question of alimony 
should take into consideration the situation 
and circumstancés of the parties, the prop- 
erty owned by them respectively, the conduct 
of each and all the facts which would throw 
light on the proper exercise of the discretion 
ary power. 2 Bish. Mar. & Div. sec. 861 et seq., 
and citations. 

The question is: Where does Georgia take 
position on this subject? At first the legis- 
lature granted total divorces. The first gen- 
eral rule in regard to the matter which the 
writer has found laid down is contained in 
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the Constitution of 1798 (article 3, sec. 9, where 
it was declared: “Divorces shall not be 
granted by the Legislature, until the parties 
shall have had a fair trial before the superior 
court, and a verdict shall have been obtain- 
ed, authorizing’ a divorce upon legal princi- 
ples. In such cases, two-thirds of each 
branch of the legislature may pass acts of 
divorce accordingly.” Marbury & Crawford’s 
Dig. 29. By the act of December 5, 1806, 
(Cobb’s Dig. p. 224), it was declared that in 
all cases where the jury “shall determine in 
favor of a conditional divorce, they shall by 
their verdict or decree make provision, out. 
of the property of which the husband may be 
possessed, for the separate maintenance and 
support of the wife and the issue of such 
marriage, which verdict or decree the said 
court shall cause to be carried into effect 
according to the rules of law, or according 
to the practice of chancery, as the nature 
of the case may require.” By amendment to 
the constitution divorces were made final 
and conclusive upon the concurrent verdicts 
tof two special juries authorizing a divorce 
upon such legal principles “as the General 
Assembly may by law prescribe.” The last 
of these amendments doubtiess resulted from 
the decision in Head v. Head, 2 Ga. 191. See, 
also, Cobb’s Dig. 1123. By the act of Febru- 
ary 22, 1850 (Cobb’s Dig. p. 226), the grounds 
of divorce, both total and partial, were de- 
clared. 

These are now embodied in Civ. Code 
1895, sec. 2426 et seq. The constitution 
of 1861 contained the following provision: 
“The superior court shall have exclusive ju- 
risdictign in all cases of divorce, both total 
and partial; but no total divorce shall be 
granted except on the concurrent verdicts of 
two special juries. In each divorce case, the 
court shall regulate the rights and _ disabili- 
ties of the parties.” Code 1861, sec. 4974. Thus 
the entire subject of granting divorces and 
alimony became fixed by constitutional pro- 
vision in the superior court, and ceased to 
be a matter of legislative grant. By the act 
of 1806 (Cobb’s Dig. p. 225) requirement had 
been made that the party applying for a di- 
vorce should file a schedule of the property 
owned by the parties respectively, and that, 
after all just debts had been paid, it should 
be subject te a division or equal distribution 
between the children of such parties, unless 
the jury should think proper to allow either 
party a part thereof.. When the first Code 
was adopted, instead of providing for a divi- 
sion of the property, it was declared that: 
“In all suits for divorce, the party applying 
shall render a schedule, on oath, of the prop- 
erty owned or possessed by the parties at the 





time of the application—or at the time of the 
separation, if the parties have separated— 
distinguishing the separate estate of the wife, 
if there be any, which shall be filed with the 
petition, or pending the suit, under the order 
of the court. The jury rendering the final 
verdict in the cause may provide permanent 
alimony for the wife, either from the corpus 
of the estate or otherwise, according to the 
condition of the husband and the source from 
which the property came into the coverture.” 
Code 1861, sec. 1676. This language, “in all 
suits for divorce * * * the jury * * * 
may provide permanent alimony for the 
wife,” has been preserved and again adopted 
in section 2435 of the Civil Code of 1895, al- 
though the husband’s marital right no longer 
attaches to the wife’s property. Perhaps the 
possibility that the labor and services of the 
wife may have contributed to build up the 
fortune of the husband may have been in the 
legislative mind. Thus it will be seen that 
the trend of legislation in Georgia has not 
been to restrict the powers of the jury or to 
confine them rigidly to the rule that, if a di- 
vorce shall be granted to the husband against 
his wife, no provision for her support shall 
be made. The authority given to the jury by 
the act of 1806 to divide the property among 
the children, but to make an allowance to 
either party, should they think proper, and the 
later provisions in regard to the powers of 
the jury, negative the idea of an absolute lim- 
itation in regard to alimony if a divorce 
should be granted to the husband. 
* ok * ok 


The construction of statutes of one state 
often throws littlé light on the construction 
of those of another, as a slight difference in 
language may make a great difference in con- 
struction. But an examination of the stat- 
utes of other states and their construction by 
the courts show that the trend of authority is 
in harmony with this decision. In Deenis v. 
Deenis, 79 Ill. 74, a statute was under con- 
sideration which declared that, “when a di- 
vorce shall be decreed, it shall and may be 
lawful for the court to make such order 
touching the alimony and maintenance of the 
wife, the care, custody, and support of the 
children, or any of them, as from the cir- 
cumstances of the parties and the nature of 
the case shall be fair, reasonable, and just.” 
It was held that alimony might be allowed, 
notwithstanding the divorce was granted for. 
the fault of the wife. The opinion of Mr. 
Justice Scholfield strongly presents the 
grounds of equity and justice for such a con- 
struction. In Spitler v. Spitler, 108 Ill. 120, 
the former ruling was adhered to; but it 
was said that it was not the object of the 
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legislature in adopting the provision of the 
statute relating to alimony to abrogaie the 
general principles or policy of the law re- 
lating to that subject, but rather to clothe 
the court with power to mitigate occasional 
hardships that might otherwise occur. In 
Graves v. Graves, 108 Mass. 314, 317, a some- 
what similar statute of Massachusetts was 
construed, and it was held that alimony 
might be awarded to the wife upon granting 
to the husband a divorce for her fault. Gray; 
J., clearly stated the reason for giving such 
a construction to the statute. 

Judgment reversed. 

FISH, C. J., and ATKINSON, J., 
The other Justices concur. 


dissent. 


Note.—Awarding of Alimony to Wife Where 
Decree of Divorce is for her Fault or Miscon- 
duct,—The American course is like that of Eng- 
land. There what has been. called the “dum 
casta” clause, has sometimes been inserted, be- 
cause, on the theory that the wife should not be 
left destitute, alimony is given, it should not 
continue to be given if she leads an immoral 


life. Squire v. Squire, 74 L. J., p. 1, 92 L. 
a. 22 oe Thus in a case where the 
jury found adultery by the wife and cruelty 


by the husband, but not conducing to the adul- 
tery, the allowance was conditioned upon her 
remaining chaste and unmarried. Edwards v. 
Edwards, 63 L. J., p. 62. 

We submit some cases hereinbelow with ex- 
tracts from opinions, and it appears even that, 
if a statute negatives right where the wife is 
at fault, this does not necessarily mean that, if 
husband applies and obtains a divorce this is 
conclusive against her claim for an allowance. 
Where the husband’ obtained a divorce for the 
wife’s desertion, the opinion affirming an award 
of permanent alimony recites that the parties 
lived together on a farm nearly six years, the 
wife doing all of the housework, buying her 
own clothes and contributing some of her own 
money for supplies and “the husband did not 
buy for her a stitch of clothing nor give her a 
dollar of money,” the court said: “We think the 
words of Mr. Justice Scholfield, in Deenis v. 
Deenis, 79 Ill. 74, applicable to the facts in this 
case. In that case as in this, the wife was no 
longer young, and the husband obtained the 
divorce for the desertion of the wife. Tlie 
opinion concludes as follows: 
does not show she was entirely justified in de- 
serting her husband it lacks so little that the 
difference is almost inappreciable. It is equitable 
that the husband, out of his abundance, should 
contribute to her support, to prevent her becom- 
ing a burden upon others, even if her conduct 
had been far more objectionable than it is proved 
to have been.’” 

The case referred to discussed the statute pro- 
viding merely that alimony may be allowed 
“when a divorce shall be decreed,” while the stat- 
ute as to dower provided that if “divorce be for 
her fault or misconduct, she shall forfeit the 
same.” It was said that since 1835, these pro- 
visions had remained unchanged and alimony 
had been allowed in suits where the husband 
had obtained the decrees, which showed that 


‘If the evidence ' 





both the legislature and the courts were con- 
tent with their construction. 


In Kentucky the opinion in the case of Gaines 
v. Gaines, 26 Ky. Law Rep. 471, 19 S. W. 929, re- 
cites that: “The statute in terms authorizes an 
equitable allowance to the wife out of the estate 
of her husband on a divorce from the bond of 
matrimony obtained by her, not when obtained 
by him. Nevertheless, as heretofore held by 
this court, she may be entitled to the allowance, 
not having sufficient estate of her own, if such 
divorce was improperly granted to him instead 
of her.” Thereupon the supreme court goes in- 
to a consideration of the merits of the case, 
sneaking as follows “Tt, therefore, seems to us 
the simple inquiry is whether the alleged aban- 
dcnment by her for more than one year * * 
was or not his fault. For if, as she states, his 
behavior to her was * * * so cruel and in- 
human as to indicate a settled aversion to her 
or to destroy permanently her peace and happi- 
ness, then she did, but he did not, have legal 
cause for divorce, and, consequently, though the 
judgment divorcing him cannot now be an- 
nulled by the court, she should have an equitable 
allowance out of his estate, as if the divorce had 
been obtained by her instead of by him.” 


But the court found as a fact that she aban- 
doned him without his fault and alimony was 
denied. 


We quote what is said, because the reasoning 
is certainly very extraordinary and shows it 
could never be applied by a trial court, because, 
if the court found the husband at fault, it would 
not grant the divorce, but when an appellate court 
reviews the case, it sustains the decree, but says 
it is not res judicata upon the question of its 
rightfulness between the parties to the suit. 


A later Kentucky case shows that the prior 
holding the extract we make refers to was in 
regard to a statute allowing a divorce where the 
parties lived apart five years. Irwin v. Irwin, 105 
Ky. 632. Where the mere living apart five years 
gives either party applying right to a drvorce, it 
was held that a decree upon a suit by the hus- 
band concludes nothing as to fault, and the ques- 
tion may be gone into to see whether the wife 
is at fault, but not to defeat the action. It 
would seem the court even there was putting a 
very liberal construction upon the statute, which 
was said to apply “to all cases where the separa- 
tion occurs without the wife’s fault,’ but the 
later case does not say that if a decree is predi- 
cated on her fault, as a thing necessary to be 
found for its rightful rendition, it was not 
conclusive, 


108 Mass. 314, a five 
years’ separation statute is considered, which 
differs, however, from the Kentucky statute in 
that it is allowable for plaintiff, who has ob- 
tained a decree from bed and board, to file 
same, the original suit being for cruel and abus- 
ive treatment. Another section provides that up- 
on the decree a vinculo being rendered, alimony 
is to be allowed. The court said: “The power 
conferred by these statutes to decree alimony 
* * * was not limited to cases in which the 
decree of divorce was in her favor. * * * The 
questions whether she should be allowed ‘any 
alimony and of the amount of such allowance are 


In Graves v. Graves, 
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* ™* * whether she is the party offending or BOOKS RECEIVED. 
the party injured, within the discretion of the 
court, upon a consideration of all the circum- 
stances of the case. Such has been the construc- 
Jewett’s Manual for Election Officers and 


tion always given to our statutes by the justices 
of this court, and to similar statutes by the 
courts of other states, whenever the powers of 
the courts to grant alimony were not clearly 
limited by the legislature to the case of a divorce 
in favor of the wife.” 


In Virginia is a statute which allows judg- 
ments and decrees obtained upon publication to 
be reopened within a stated time. It was held 
that under such a statute a decree of divorce 
obtained upon the ground of desertion might 
be assailed pro tanto and a showing made that 
the desertion was justifiable and alumony asked 
for, without asking for the decree to be set aside, 
on the ground, that equity will not refuse its 
aid where less is asked for than might be grant- 
ed. Cralle v. Cralle, 79 Va. 182. This decision 
presupposes that, where the divorce is for the 
wife’s fault, alimony will not be allowed. 


In Pryor v. Pryor, 114 S. W. 700, it is said: 
“A statute of this (Arkansas) state provides 
that: ‘When a decree (for divorce) shall be en- 
tered, the alimony of the wife * * * shall be 
reasonable. Similar statutes in other states 
have been construed to have enlarged the pow- 
ers of courts in divorce cases so as to empower 
them to allow alimony in any case even to a 
guilty wife. * * * So whether dependent up- 
on enlarged powers conferred by the statute or 
not, we think it is settled that a court has the 
power to allow alimony to a wife against whom 
a decree for divorce is granted on account of her 
misconduct.” 


Other cases in general agreement with the 
liberal method of statutory construction are 
Lutha v. Lutha, 16 Colo. 421, 21 Pac. 467; Coon 
v. Coon, 21 Ind. 189; Reynolds v. Reynolds, 92 
Mich. 104; Lofvander y. Lofvander, 146 Mich. 
370, 109 N. W. 662; Dickerson v. Dickerson, 26 
Neb. 318, 42 N. W. 9; Buckminster v. Buck- 
minster, 38 Vt. 248, 88 Am. Dec. 652. 


Others incline to require it to be expressly 
stated that the wife at fault shall be allowed 
alimony. See Everett v. Everett, 52 Cal.. 383; 
Waring v. Waring, 100 N. Y. 570, 3 N. E. 289; 
Parker v. Parker, 35 Pa. Super. Ct. 341. 


In Missouri the statute is construed as an ex- 
press prohibition against awarding alimony to a 
wife in fault. McIntire v. McIntire, 80 Mo. 
470; DeHoog v. DeHoog, 65 Mo. App. 246; Cole 
v. Cole, 115 Mo. App. 467, 91 S. W. 457. 


In Oklahoma it is said to be plainly — 
statutory provision. Pauly v. Pauly, 14 Okla. 1, 
76 Pac. 148. 


Generally the view is that the awarding of 
permanent alimony must rest on statute as an 
incident to a divorce decree, for the general pre- 
sumption is that after the decree, the parties be- 
ing as completely apart .as before marriage was 
contracted, there is nothing of the former 
marital duty remaining. Statutes ought to pro- 
vide some scheme of property division at the end 
of all divorce decrees with power in the courts 
where the wife is at fault to provide additionally 
for alimony. C. 





Voters in the State of New York, as Amended 
to Date, together with Annotations, Forms and 
Instructions. By F. G. Jewett, Former Clerk to 
the Secretary of State. Eighteenth Edition. 
Completely Revised and Enlarged. By Melvin 
Bender and Harold J. Hinman, of the Albany 
Bar. Albany, N. Y. Matthew Bender & Co. 1910. 
Review will follow. 


The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” Decided in 
the Courts of Last Resort of the Several States. 
Selected, Reported and Annotated. By A. C. 
Freeman. Volume 132. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Law Booksellers. 1910. Review will follow. 


Race Distinction in American Law. By Gil- 
bert Thomas Stephenson, A. M. L. LL. B.D. 
Appleton & Company, New York and London. 
1910. Review will follow. 








HUMOR OF THE LAW. 


—_—— 


A story is told of a prisoner before Lord 
Justice Fitzgibbon, at the time when the latter 
was one of the justices of appeals of Ireland, 
whose ready wit probably saved his neck. 


Lord Fitzgibbon was holding assizes in Tip- 
perary county, when a man was brought before 
him on indictment for murder. The case was 
proved that the victim came to his death by 
being hit with a stick in the hands of the de- 
fendant; but the doctor testified that he had 
what they called in medical parlance a “paper 
skull.” 


The case looked dark for the prisoner, how- 
ever, and the jury returned a verdict of guilty. 
As the man was brought before the court for 
sentence it was noticed that his lordship had his 
black cap in his hand. 


“Have you anything to say why sentence 
should not be pronounced upon you?’ demand- 
ed Lord Fitzgibbon. 


The man looked for a eiinieh and then said, 
“No, your lordship, I have nothing to say; but I 
should like to ask one question.” 

“What is that, my man?” said Fitzgibbon. 

“I should like to know what a man with a 
head like that was doing in Tipperary.,” 

The black cap was put away and a prison 
sentence imposed.—Epworth Herald. 


There lately happened at the same time into 
the office of Allen Wood, the Indianapolis at- 
torney, two of his friends named Heywood, one 
one named Greenwood and another Sherwood. 
A client who knew all the men present came in 
and asked facetiously, “Are you trying to form 
an association of all the varieties of your fam- 
fly, Wood?” “Haven’t you heard,” replied Wood, 
“of the national movement for the conservation 
of the Wood's?” 
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1. Abatement and Revival—Federal Courts.— 
Pendency of a prior suit in a state court is 
neither a temporary nor a permanent bar to a 
subsequent suit in a Circuit Court of the United 
States between the same or different parties for 
the same cause of action.—Borden’s Condensed 
Milk Co. v. Baker, U. S. C. C. of App., Third 
Circuit, 177 Fed. 906. 

2. Accord and Satisfaction—W hat 
tutes.—Payment and acceptance of a sum of 
money in satisfaction of an unliquidated de- 
mand is a good accord and satisfaction.—Wall- 
ner v. Chicago Consol. Traction Co., Ill., 91 N. 
E. 1053. 

3. Acknowledgment — Chattel Mortgage.— 
That the acknowledgment of a chattel mort- 
gage executed to a bank was taken before a 
notary who was a cashier of and stockholder 
in the bank would not invalidate the mortgage. 
in the absence of fraud in taking the acknowl- 
edgment.—Babbitt v. Bent County Bank of Las 
Animas, Colo., 108 Pac. 1003. 

4. Action on the Case—Declaration.—Lack 
of an ad damnum clause in a declaration in 
trespass on the case is an omission of matter 
of substance and cannot be disregarded on a 
demurrer to the declaration.—McGlamery ev. 
Jackson, W. Va., 68 S. E. 105. , 

5. Adverse Possession—Hostile Possession.— 
No length of time of use by permission will 
gain a title or right by prescription.—Davis v. 
Martin, Cal., 108 Pac. 866. 

6. Alflens—Naturalization.—Congress, under 
Const. U. S. art. 1, § 8, cl. 4, may confer juris- 
diction on courts of a state in naturalization 


Consti- 





proceedings, and provide for punishment of 
false swearing.—Holmeren vy. United States, U. 
Ss. S. C...30 Sup. Ct. 588. 

7. Assignments for Benefit of Creditors— 
Money Fraudulently Obtained.—The collection 
of a check by an assignee for the benefit of 
creditors nearly two weeks after it was deliv- 
ered to his assignors for goods sold and de- 


livered held not fraudulent, so as to authorize 


a recovery of the amount collected as for money 
had and received.—Endicott-Johnson Co. v. 
Simpson, Mass., 91 N. E.. 1612. 


8. Bail—Capital Offenses.—A person charged 
with a capital offense is not entitled to bail, if 
the proof is evident or the presumption great, 
except under extraordinary circumstances.— 
Martin v. State, Miss., 52 So. 258. 


9. Bankruptey—Administration of Estate.— 
A trustee in bankruptcy represents both the 
creditors and the bankrupt.—Edwards vy. Schill- 
inger, Ill., 91 N. E. 1048. 


10. Brewery.—A brewing corporation held 
subject to bankruptcy adjudication, as a corpo- 
ration engaged principally in manufacturing 
pursuits, before its plant had been completed 
and it had installed machinery or brewed any 
beer.—Bollinger v. Central Nat. Bank, U. S. C., 
Cc. of App., Ninth Circuit, 177 Fed. 609. 

32: Preference.—A preference can only be 
recovered or set aside on proof that the bank- 
rupt was insolvent when he made the payment, 
that he intended a preference, and that the 
creditor had reasonable cause to believe that a 
preference was intended.—Sparks y. Marsh, U. 
S. D. C., E. D. Ark.,. 177 Fed. 739. 

12. Banks and Banking—Authority of 
Cashier.—A bank held bound by acts of its 
cashier, who was permitted to have complete 
control over its business.—Penshcola Bank & 
Trust Co. v. National Bank of St. Petersburg, 
Fla., 52 So. 294. 

13. Authority of Cashier.—An agreement 
by a bank cashier not to hold maker of a note 
to a bank liable on the note held beyond the 
scope of the cashier's authority.—State Bank of 
Moore vy. Forsyth, Mont., 108 Pac. 914. 

14.——Purpose of Surplus.—The purpose of 
a bank surplus is the accumulation of a sum 
against which bad debts may be charged, so 
that at all times the capital may be kept unim- 
paired.—Pullen v. Corporation Commission, N. 
C., 68 S. E. 155. 

15. Benefit Societies—Suicide.—In an action 
on a life policy, as long as the evidence is con- 
sistent with the theory of accidental death, the 
presumption against suicide is controlling, and, 
the issue being suicide, the burden is on de- 
fendant to prove the fact by a fair preponder- 
ance of evidence.—Modern Woodmen of Amer- 
ica v. Kincheloe, Ind.,-91 N. E. 976. 

16. Bills and Notes—Demand Notes.—De- 
mand for payment of a demand note before su- 
ing thereon held not - necessary.—Foster  v. 
Beau de Zart, Cal., 108 Pac. 875. 

17. Brokers—Right to Commissions.—Where 
a broker calls the attention of a prospective 
purchaser to property which he is authorized to 
sell, and communicate¢ the name of the pur- 
chaser to the owner, the owner cannot defeat 
his claim for commissions by completing the 
negotiations himself.—Travis v. Bowron, 123 N. 
Y. Supp. 290. 

18. Cancellation of Instruments—Jurisdic- 
tion of Equity.—That a deed, valid on its face, 
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is void held not to take a suit to cancel it out 


of equity jurisdiction.—State v. Warner Valley 
Stock Co., Ore., 108 Pac. 861. 

19. Carriers—Bill of Lading.—The delivery 
of an unindorsed bill of lading constitutes a 
symbolical delivery of the goods only when 
such was the intent of the parties.—Florence 
& C. C. R. Co. v. Jensen, Colo., 108 Pac. 874. 


20. Commerce—Delivery of Merchandise.— 
Where merchandise was brought from another 
state by a common carrier, its delivery to the 
consignee subjects it to the laws of the state, 
free from the commerce clause of the federal 
constitution.—State v. Intoxicating Liquors, 
Me., 76 Atl. 263. 

21. Constitutional Law—License or Occupa- 
tion Tax.—The license tax imposed on the busi- 
ness of compounding or blending distilled spir- 
its by Act Ky. March 28, 1906, is not invalid 
as denying the equal protection of the laws.— 
Brown-Forman Co. vy. Commonwealth of Ken- 
tucky, U. S. S.'C., 30 Sup. Ct. 578. 

22 Treasury Regulations.—Relief from 
hardships of authorized government regula- 
tions should be sought from the executive de- 
partment, which established them, rather than 
from the courts.—United States v. American Ex- 
press Co., U. S. C. CG, D. Mass., 177 Fed. 735. 
Regulating Sale in Bulk.—Michigan 
sales in bulk act is a valid exercise of the 
police power, and does not deny equal protec- 
tion of the laws.—Kidd, Dater & Price Co. v. 
Musselman Grocer Co., U. S. S. C., 30 Sup. Ct. 
606. 

24. Taking Private Property for Private 
Use.—The legislature cannot’ make a _ private 
use public by declaring it to be such or by au- 
thorizing the exercise of the power of eminent 
domain for any use which the courts may de- 
termine not to be a public use.—Webster vy. 
Susquehanna Pole Line Co. of Harford County, 
Md., 76 Atl. 254. 

25. Unconstitutional Statutes—When a 
statute is adjudged to be unconstitutional, it is 
as if it had never been enacted, and rigits can- 
not be built up under it and contracts which 
depend upon it for their consideration are void. 
—QOolitic Stone Co. of Indiana y. Ridge, Ind., 91 
N. E. 944. 

26.—Who May Assail Statute——One not af- 
fected by the provisions of a statute cannot 
urge its unconstitutionality.—Brown-Forman 
Co. v. Commonwealth of Kentucky, U. S. 8S. C., 
30 Sup. Ct. 578. 

27. Contracts—Acceptance.—An acceptance 
varying from the offer will not conclude a con- 
tract, but a mere request is not a condition to 
acceptance.—Purrington v. Grimm, Vt., 76 Atl. 
158. 
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28. Acceptance of Part Performance.— 
Where a party to a contract accepts perform; 
ance of only a substantial part thereof, he 
waives the right to discharge the contract for 
breach of performance.—Ashland Coal & Coke 





Co. v. Hull Coal & Coke Corporation, W. Va., 
68 S. E. 124. 

29.——-Performance.—The rights of parties to 
a contract are determined by the law of the 


place where the contract is entered into, in 
the absence of an agreement to the contrary.— 
Phoenix Packing Co. v. Humphrey-Ball Co., 
Wash., 108 Pac. 952. 

30. Cerporations—Action to Enforce Stock- 
holder’s Liability.—A creditor of a corporation 





can sue in equity for unpaid stock subscriptions 
without a call and without an accounting of 
other indebtedness or making all stockholders 
defendants.—Edwards y. Schillinger, Il, 91 N. 
E. 1048. 

31. Foreign Corporations.—If a foreign 
corporation confines its operations to the state 
of its creation and does no business in another 
state and has no Office or agent there, jurisdic- 
tion cannot be obtained by serving process on 
an officer or agent temporarily in the latter 
state —Edwards v. Schillinger, Ill, 91 N. E. 
1048. 

32. Indictment.—A corporation is not a 
“citizen” in the ordinary meaning of the term 
as used in an indictment against it.—United 
States Board & Paper Co. v. State, Ind., 91 N. 
E. 953. 

33. Issuance of Stock Certificates.—The is- 
suance of certificates is not necessary to make 
one a stockholder in a corporation.—Hughes 
Mfg. & Lumber Co. y. Wilcox, Cal., 108 Pac. 871. 

34. Torts of Agents.—Where the vice prin- 
cipal of a corporation does an act to gratify 
personal malignity, or to accomplish another 
purpose personal to himself and having no 
relation to the corporate business, the corpora- 
tion is not responsible-——Johnson v. Alabama 
Fuel & Iron Co., Ala., 52 So. 312. 

35. Courts—Dictum.—An expression of opin- 
ion on a point argued by counsel and passed on 
by the court is a dictum; it is “a judicial dic- 
tum as distinguished from a mere obiter dic- 
tum.”—Derosia y. Firland, Vt., 76 Atl. 153. 

36. Jurisdiction.—A suit by owners of a 
patent to make directors of a corporation an- 
swerable for a judgment against it for infring- 
ing the patent is not within original jurisdic- 
tion of the federal court, unless there is di- 
versity of citizenship.—H. C. Cook Co. v. Beech- 
er, U. S. S. C., 30 Sup. Ct. 601. 

37. Writ of Error.—Contingent liability of 
owners of property assessed for benefits from 
a street extension by reason of their disposal 
of other property pending the condemnation un- 
der an undertaking to remove the lien of any 
assessments does not enter into the amount in 
dispute on writ of error to review a judgment 
of a court of appeals of the District of Colum- 
bia confirming the assessment.—Wallach v. Ru- 
dolph, U. S. S. C., 30 Sup. Ct. 587. 

38. Criminal Law—Judicial Notice.—The court 
judicially knows smaller streams of the state 
not inhabited with fish are infested with many 
forms of animal life, between which and man- 
kind warfare has been decreed.—United States 
Board & Paper Co. v. State, Ind., 91 N. E. 953. 

39. Physical Examination.—A physical ex- 
amination of accused by physicians appointed 
by the court upon the state’s request held not 
to compel accused to become a witness against 
himself contrary to Const. art. 1, § 8.—State v. 
Petty, Nev., 108 Pac. 934. ° 

40. Criminal Trial—Denial of New Trial.— 
Denial of a new trial raising for the first time 
the objection that the jury were permitted to 
take to the jury room the indictment showing 
conviction of accused on one count at a former 
trial held not reviewable.—Holmgren vy. United 
States, U. S S. C., 30 Sup. Ct. 588. 

41. Importing Females for Immoral Pur- 
poses.—The offense of importing a female alien 
for immoral purposes, held complete on her 
landing within the United States where only 
the offense is triable under Const. U. 8S. art. 3, 
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§ 2, cl. 3, and Const. Amend. 6.—Ex parte Lair, 
U. S. D. C., D. Kansas, 177 Fed. 789. 

42. Dedication—Land for Street.—By dedi- 
cation of land for a street, the owner only 
parts with the right of possession for street 
purposes, and not with his title—Linton v. 
Coupe, 123 N. Y. Supp. 321. 

43. Deeds—Deliveryi—The mere possession 
of a deed by the grantee carries with it a pre- 
sumption of delivery which can only be over- 
come by clear and convincing evidence.—Jack- 
son v. Lamar, Wash., 108 Pac. 946, 

44. Estate Conveyed.—An estate conveyed 
will be presumed to be a fee simple, unless a 
lesser. estate is expressed in the deed, as re- 
quired by Burns’ Ann. St. 1908, § 3960.—Beatson 
v. Bowers, Ind., 91 N. E. 922. 

45. Divorce—Future Alimony.—A final decree 
for future alimony held entitled under the fed- 
eral constitution to full faith and credit in 
other states.—Patton vy. Patton, 123 N. Y. Supp. 
329. 

46. Election of Remedies—Finality of Elec- 
tion—Where a party has elected a remedy 
which assumes existence of a particular rela- 
tion of the party to the subject-matter, he can- 
not afterwards pursue another remedy assum- 
ing an _ inconsistent relation.—McKinnon v. 
Johnson, Fla., 52 So. 288. 

47. Eminent Domain—Legislative Authority. 
—The legislature could delegate its rights to 
determine what interest in land it was exped- 
lent to take for a tunnel to a tribunal.—City of 
Boston v. Talbot, Mass., 91 N. E. 1014. 

48. Equity—Grounds of Jurisdiction.—If the 
relief is such that equity alone can grant it, 
and the remedy at law is inadequate, that is 
sufficient to give jurisdiction.—State v. War- 
ner Valley Stock Co., Ore., 108 Pac. 861. 

49.——-Submission on Bill and Answer.— 
Where a case is submitted on bill and answer, 
plaintiff admits the truth of all matters stated 
in the answer which are susceptible of proof.— 
Aetna Indemnity Co. v. Baltimore, S. P. & C. 
Ry. Co., Md., 76 Atl. 251. 

50. Estoppel—Recital in Forthcoming Bond. 
—Forthcoming bond in replevin held to estop 
defendant from denying his possession of the 
property at the institution of the suit and 
service of the writ.—Furst v. Pease, Miss., 52 
So. 257. 

51. Reliance.—An estoppel in pais is not 
created except by conduct which the person 
pleading the estoppel has a right to rely on 
and does rely on in fact.—New York Life Ins. 
Co. v. Slocum, U. S. CG C. of App., Third Cir- 
cuit, 177 Fed. 842. 

52. Evidence—Admissions of Agents.—Where 
acts of an agent bind the principal, declara- 
tions, representations, and admissions of the 
agent as to the subject-matter will also bind 
him, if made at the same time and constitute a 
part of the res gestae.—Calvert v. Alvey, N. C., 
68 S. E. 153. 

53. Antecedent Negotiations.—Antecedent 
representations as to the quality of an article 
offered for sale which are not accepted cannot 
be carried forward so as to become a part of 
a subsequent sale not mentioning the prior as- 
surance.—Texas Star Flour Mills Co. v. Moore, 
U. 8. C. C., W. D. Mo., 177 Fed. 744. 

54. Corporate Records.—The minutes of the 
proceedings of the board of directors of a cor- 
poration are at most prima facie evidence there- 
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of, and such proceedings may be shown by 
parol evidence, in absence of minute entries.— 
Hughes Mfg. & Lumber Co. v. Wilcox, Cal., 108 
Pace. 871. 

55. Judicial Notice.—Courts of this state 
do not take judicial notice of municipal ordi- 
nances.—Excelsior Steam Laundry Co. v. Lo- 
max, Ala., 52 So. 347. 

56. Fire Insurance—Proofs of Loss.—The 
condition of a fire policy as to proofs -of loss 
may be waived by an authorized adjuster, 
though the policy requires waiver in writing.— 
Emory v. Glens Falls Ins. Co., Del., 76 Atl. 230. 

57. Fixtures—Chattel Mortgages.—The in- 
tent with which a party provides the use of a 
chattel annexed to realty, which is the most 
important element tending to show that the 
chattel has been merged into a fixture, is the in- 
tent which the law deduces from al] the cir- 
cumstances.—Roderick vy. Sanborn, Me., 76 Atl. 
263. 


58. Garnishment—Immaturity of Debt.—In 
order that a garnishee may be charged, there 
must be .an existing debt at the time of the 
service of the garnishment, and not a mere con- 
ditional or contingent liability.—Dolenty _ v. 
Rocky Mountain Bell Telephone Co., Mont., 108 
Pac. 921. 

59. Homicide—Evidence of Prior Difficulties. 
—In a prosecution for homicide, onlv the fact, 
and not the details, of a former difficulty be- 
tween decedent and accused is admissible.— 
Pressley v. State, Ala., 52 So. 337. 

60. Husband and Wife—Estates in Entirety. 
—Where husband and wife hold lands by en- 
tireties, the wife durine their joint lives is en- 
titled to her share of the usufruct, and the 
right of survivorship exists as at common law. 
—Servis v. Dorn, N. J., 76 Atl. 246. 

61. Necessaries.—A wife, who has been de- 
nied alimony, cannot collect it in a roundabout 
way, by borrowing from a friend and having 
him sue the husband as for necessaries fur- 
nished the wife.——Simpson v. Dutcher, 123 N. 
Y. Supp. 340. 

62.. Indemnity—Joint Tort Feasors.—At com- 
mon law, an indemnitor is a joint tort-feasor 
with the indemnitee, where, by reason of legal 
or other relations, the giving of the bond im- 
plies a request or demand from the indemnitor 
to the indemnitee, and a consideration induc- 
ing the latter to .do the wrongful act, etc.— 
Northam v. Casualty Co. of America, U. S. C. C., 
D. Mont., 177 Fed. 981. 

63. Interstate Commeree—J urisdiction of 
State Courts.—A state court cannot enjoin a 
railroad company engaged in interstate com- 
merce from filing with the Interstate Com- 
merce Commission a schedule of its rates as un- 
reasonable and discriminatory.—Thacker Coal 
& Coke Co. v. Norfolk & W. Ry. Co., W. Va., 68 
S. E. 107. 

64.——State Regulation of Trains.—A_ state 
may regulate in absence of congressional ac- 
tion, manner in which interstate trains shall 
approach dangerous crossings.—Southern Ry. 
Co. v. King, U. S. S. C., 30 Sun. Ct. 594. 

65. Intoxicating Liquors—Unlawful Sale.— 
Where 8&0 half pint bottles of intoxicants are 
deposited in one lot, the quantity and division 
into such small bottles are sufficient evidence 
that they were intended for unlawful sale, in 
the absence of other explanation.—State v. In- 
toxicating Liquors, Me., 76 Atl. 268. 

66. Judzgment—Vacation.—A defendant against 
whom a judgment was obtained on service by 
publication held required to proceed in the state 
court to have it set aside under a state statute 
as a condition to her right to sue for relief 
in equity in a federal court.—Bower v. Stein, 
U. S. Cc. Cc. of App., Ninth Circuit, 177 Fed. 673. 

67. Landlord and Tenant—-Leases.—Where a 
lease provides that, where a retail liquor license 
cannot be secured, the lease shall be void, in an 
action against the tenant, if he relies on its de- 
feasance, he must plead and prove it.—Reid v. 
Fain, Ga., 68 S. E. 97. 
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68. Termination of Lease.—A taking of 
leased property in fee by eminent domain is a 
termination of the lease, within Rev. Laws, c. 
181, § 1, authorizing summary proceedings by 
the person entitled to the land upon the term- 
ination of the lease.—City of Boston v. Tal- 
bot, Mass., 91 N. E. 1014. 


69. Life Insurance—Failure to Pay Loan.— 
Where a loan for nearly the full excess of the 
reserve on a nonforfeitable life insurance policy 
was granted, failure to pay a current premium 
within the time for which the insurance was 
automatically extended by the small remaining 
reserve precluded a recovery on the policy in 
case of insured’s death.—New York Life Ins. 
Co. v. Slocum, U. S. C. C. of App., Third Cir- 
cuit, 177 Fed. 842. 

70. Mandamus—Subjects of Relief.—Manda- 
mus lies to compel a quasi public corporation, 
such as a railroad company, to perform statu- 
tory duties.—Board of Railroad Com’rs of New 
Jersey v. Delaware, L. & W. R. Co., N. J., 76 
Atl. 236. 

71. Master and Servant—Assumption of Risk. 
—A child under 14, employed in a manufactur- 
ing establishment and injured, held not charge- 
able with assumption of risks.—Thomas Mad- 
den, Son & Co. v. Wilcox, Ind., 91 N. E. 933. 

72.——Contributory Negligence.—A  switch- 
man injured while attempting to couple certain 
ears at night held not negligent in failing to 
stop the cars before going between them to 
~repare the coupling.—Masner v. Atchison, T. 
& S. F. Ry. Co., U. S. C. Cc. of App., Ninth Cir- 
cuit, 177 Fed. 618. 

73. Duty to Warn.—A master is liable for 
injuries to a servant resulting from his obedi- 
ence to a peremptory order to go into a danger- 
ous place without previous notice or warning 
from the master or otherwise of the hazard of 
the undertaking.—Oolitic Stone Co. of: Indiana 
v. Ridge, Ind., 91 N. E. 944. 

74.——Liability for Negligence of Servant.— 
If the driver of a dray left the team upon a 
public street without first securing the wheels, 
in violation of ordinance, his employer is guilty 
of statutory negligence, though a suitable chain 
for locking the wheels was attached to the 
bodv of the dray.—Sullivan v. Morton Draying 
& Warehouse Co., 108 Pac. 890 

75.——Liability for Tort of Servant.—The lia- 
bility of a master for an assault by a servant 
while acting within the scope of his employ- 
ment held in case and not in trespass.—South- 
ern Ry. Co. v. Hanby, Ala., 52 So. 334. 

76. Mechanics’ Liens—Notice.—A notice of 
mechaniec’s lien held not fatally defective be- 
cause of a mistake in the date of furnishing 
the last item.—Schwartz v. Lewis, 123 N. Y. 
Supp. 319. 

77. Mortgages—Foreclosure.—That a _ mort- 
gagee’s assignee did not foreclose after the first 
default did not preclude him from doing so after 
the third.—Bower v. Stein, U. S. C. C. of App., 
Ninth Circuit, 177 Fed. 673. 

78. Sales Under Trust Deed.—Where_ the 











purchaser at a valid sale under a trust deed re- © 


fused to comply with his bid, the trustee could 
sue for the amount of the bid and recover the 
same with costs.—McCormick v. Williams, N. 
C., 68 &. E. 138. 

79. Municipal Corporations—Assessment for 
Street Improvements.—A general or statutory 
exemption of public property from general tax- 
ation does not exempt it from special assess- 
ments for local improvements.—City of Hunts- 
ville v. County of Madison, Ala., 52 So. 326. 

80«-——Liability for Debts of Annexed Terri- 
tory.— Where not otherwise provided by law, 
debts of a corporation to which contiguous ter- 
ritory has been annexed are chargeable upon 
the city as enlarged.—White v. City of At- 
lanta, Ga., 68 S. E. 103 

81. Powers.—Municipalities act under lim- 
ited powers, and must find their authority clear- 
ly: given in the law, and, when so found, they 
must follow the law.—Alabama & V. Ry. Co. v. 
Turner, Miss., 52 So. 261 

82. Negligence—Question for Court or Jury. 
—The question of negligence is one of law only 
when all reasonable men must draw the same 
conclusion from the facts alleged.—Masner v. 











Atchison, T. & S. F. Ry. Co., U. 
Ninth Circuit, 177 Fed. 618. 


83. . Parties—Motion to Strike.—An objection 
that an amended complaint brought in new par- 
ties should be made by motion to strike, and. 
not by demurrer to the amended complaint.— 
North Italian Colonial Co. v. Janovich-Calafiore 
Co., Ala., 52 So. 


84. Substitution.—Substitution of » deced- 
ent’s personal representative for his widow in 
an action for wrongful death held not a viola- 
tion of the rule estopping substitution of par- 
ties changing the cause of action.—Sargent v. 
Union Fuel Co., Utah. 108 Pac. 928. 


85. Payment—Recovery of Payment.—A buy- 
er, who, with ‘full knowledge of all the facts, 
and that goods shipped to him have been lost, 
voluntarily pays a disputed bill therefor, cannot 
recover back the money by counterclaim or 
otherwise.—Heert v. Ridenour-Raymond Grocer 
Co., Colo., 108 Pac. 968. 

86. . Pleading—Motion to Strike Insufficient 
Defense.—Where a defense is insufficient in law 
and it has not been demurred.to, it is proper 
for plaintiff to move to strike out such de- 
fense when the case comes on for trial.—Am- 
persand Hotel Co. v. Home Ins. Co., N. Y., 91 N. 
E. 1099. 


87. Powers—Rights of Donee.—The donee of 
a power cannot derive any pecuniary or private 
benefit, direct or indirect, by executing the 
power.—Beatson v. Bowers, Ind., 91 N. E. 922. 

88 Principal and Agent—Contract Creating 
Relation.—The relation of a principal and agent 
as to third persons exists between a manufac- 
turing corporation. and one employed by it as 
its general sales manager.—Joslyn v. Cadillac 
Automobile Co., U. S. C. C. of App., Sixth Cir- 
cuit, 177 Fed. 868. 

89. Principal and Surety—Effect of Judgment 
Against Surety.—A judgment recovered against 
a surety on a distiller’s. bond held at least 
prima facie evidence of the debt in a subse- 
quent action by him against his principal for 
reimbursement.—Miller v. Pitts, N. C., ° 
171. 

90. Property—Ownership.—There is and must 
be title to all things real or personal, if once 
subjected to ownership, as in absence of a 
taker, on decease of the owner, property es- 
cheats to the state.—Southern Hardware & Sup- 
ply Co. v. Lester, Ala., 52 So. 328. 

91. Public Lands—Cancellation of Entry.—To 
give a circuit court jurisdiction to review the 
action of the land department in canceling an 
entry of public land, it must first appear from 
the bill that the complainant has at least an 
equitable claim to the land.—Bailey v. Sanders, 
U. S. C. C. of App., Ninth Circuit, 177 Fed. 667. 

92. Quieting Title—Doing Equity. — Pur- 
chaser of mortgaged property assuming the 
lien of the mortgage and judgment of fore- 
closure held not entitled to have his title quieted 
as against mortgagee without paying the mort- 
att aia v. Nugent, U. S. S. C., 30 Sup. Ct. 


8. C. C. of App., 





93. Possession of Plaintiff.—If plaintiff is 
out of possession, and his remedy by ejectment 
is adequate, equity will not entertain jurisdic- 
tion.—State v. Warner Valley Stock Co., Ore., 108 
Pac. 861. 

94. Railroads—Accident to Trains.—Where 
defendant operated its trains over the S. Com- 
pany’s track, under orders from the latter’s 
dispatcher, liability for collision would attach 
to defendant only in case it was caused by the 
negligence of defendant's own employees.—aAt- 
chison, T. & S. Fu Ry. Co. v. Hamble, U. S..C. 
Cc. of App., Ninth Circuit, 177 Fed. 644. - 

95. Injury from Violation of Statute.— 
Where the act of negligence charged against 
the railroad sued for injuries in a collision at 
a crossing was the violation of a statute, it was 
not mecessary that any injury should be fore- 
seen to authorize a recovery.—Louisville & N. 
Ry. & Lighting Co. v. Hynes, Ind., 91 N. E. 962. 

96. Last Clear Chance.—Operatives of a 
railroad train having denied all knowledge of 
the presence of deceased on track, a recovery 
for his death could not be had on the theory of 
last clear chance.—-Carlisle v. Alubama Great 
Southern R. Co., Ala., 52 So. 341. 
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97.——Safety Appliance Act.—The safety ap- 


pliance act requiring the equipment of cars 
with grab irons, held applicable to passenger 
cars.—Norfolk & y. Ry. Co. v. United States, 
U. 8S. Cc. C. of App., Fourth Circuit, 177 Fed. 623. 

98. Reecords—Recording of Instruments.—Un- 
der the recording acts, an instrument must 


generally be delivered at the recording office, 
and a delivery elsewhere does not constitute a 
record, though the officer enters it as filed at 
the time of the delivery.—Old Colony St. Ry. v. 
Thomas, Mass., 91 N. E. 1006. 


99. Reformation of Instruments —Bonds.— 
Where, through mistake, a principal named in 
a bond executed by the surety delivers it with- 
out signing the same, equity may reform tlhe 
instrument.—Aetna Indemnity Co. v. Baltimore, 
Ss. P. & C. Ry. Co., Md., 76 Atl. 251. 

100. Removal of Causes—Erroneous Removal. 
—Where a suit was brought by a citizen of 
Pennsylyania in the Supreme Court of New York 
against citizens of that state, they could not 
remove it to the federal circuit court under Re- 
moval Act.—Juillard v. Barr, U. S. C. C. of App., 
Second Circuit, 177 Fed. 921. 

101. Fraudulent Joinder of Parties.—That 
servants of the same citizenship as plaintiff 
were joined with a non-resident defendant with- 
out inquiry as to the resident defendants’ in- 
solvency held insufficient to show that they 
were fraudulently joined to prevent removal of 
the cause.—Welch v. Cincinnati, N. O. & T. P. 
Ry. Co., U. 8. C. C., E. D. Tenn., 177 Fed. 760. 

102. Sales—Conditional Sales.—Where prop- 
erty is sold conditionally, no property passes 
until there has been a compliance with the con- 
dition.—Lett v. Eastern Moline Plow Co., Ind., 
91 N. E. 978. 

103. Right of Set-Off.—Where the buyer 
had through mistake overpaid the seller for a 
former shipment of goods, the buyer could off- 
set such overpayment against the price of 
goods subsequently sold.—Endicott-Johnson Co. 
v. Simpson, Mass., 91 N. E. 1012. 

104. Warranty.—To sustain an express or 
implied warranty of a thing sold, a contract 
between the parties must be established.— 
Welhansen v. Charles Parker Co., Conn., 76 Atl. 
aa 











105.——What Law Governs.—Where, under a 
contract of sale, the goods are to be shipped 
from one state to another, and the purchaser is 
allowed three days to examine the goods before 
accepting them, title does not pass until ac- 
ceptance, so that the law of the place of de- 


livery to the buyer govern.—Phoenix Packing 
Co. v. Humphrey-Ball Co., Wash., 108 Pac. 952. 
106. Taxation—Appeal.—Where a remedy has 


been created by a statute, which prescribes the 
time within which the remedy must be pursued, 
the court has no jurisdiction to entertain pro- 
ceedings begun at a later time.—Cheney vy. In- 
habitants of Dover, Mass., 91 N. E. 1005. 

107. Assessment of Land.—Assessment of 
an entire lot by the assessors of C. as though 
it all lay in C., when part of it lay in another 








city, and a sale under such description, held 
invalid.—Smith v. De Robbio, R. L, 76 Atl. 161. 
108. Assessment of Real Estate.—The own- 





er of real estate is entitled to a separate assess- 
ment in tracts or parcels unless the right is 
waived by a list returned to the assessor.—Ter- 
ritory v. Copper Queen Consol. Mining Co., 
Ariz., 108 Pac. 960. . 

109. Failure to Enter 
in an assessment made 
equalization was never entered by the clerk 
on the original roll, held a mere omission and 
harmless.—Territory v. Copper Queen Consol. 
Mining Co., Ariz., 108 Pac. 960. . 

110. Tax Deed.—A tax deed reciting a sale 
in bulk of three separate tracts for a gross 
consideration is void.—Smith v. United States 
Sugar & Land Co., Kan., 108 Pac. 860. 

111. Unrecorded Deed.—Where plaintiff in 
ejectment claimed under a quitclaim deed, he 
could not rely on defendant's failure to record 
an earlier deed from the same grantor unless 
he was a purchaser for value.—Doty v. Bitner, 
Kan., 108 Pac. 858. 

112. TYelegraphs and Telephones—Rates.— 
That a telephone company was also engaged in 





Raise.—That a raise 
by a county board of 

















the telegraph business did not justify it in 
charging discriminating rates to a competing 
telegraph company for telephone service.—Pos-. 
tal Cable Telegraph Co. v. Cumberland Tele- 
phone & Telegraph Co., U. S. C. C., M. D. Tenn., 


177 Fed. 726. 
_ 113. Trade-Marks and Trade-Names—Sub- 
jects of Trade-Marks.—Numbers_ representing 


the width of ribbons commonly used in the 
trade held not a subject of a valid trade-mark: 
but arbitrary numbers representing the shades 
of tke ribbon are entitled to protection.—Cor- 


bett Bros. Co. v. Reinhardt-Meding Co., N. J., 
76 Atl. 243. 
114. Trists—Conveyance to Wife—That a 


conveyance of land to a wife was in trust for 
the husband may be established by parol evi- 





dence.—Ludwick vy. Johnson, W. Va., 68 S. E. 
117. 
115. Enforcement.—In a suit to enforce a 


resulting trust of real estate, ordinary allow- 
ances for improvements, etc., will be made to 
the trustee.—Rogers v. Genung, N. J., 76 Atl. 
233. 





116. Resulting Trusts.—In order to estab- 
lish a resulting trust, the evidence must be 
strong and unequivocal, and of such character 
as to disclose the exact rights and relations of 
the parties.—Holt vy. Johnson, Ala., 52 So. 323 

117. Usury—Renewal of Deed.—Where a deed 
secured by a mortgage was not originally usur- 
ious, payment of a premium for an extension 
of time did not affect it—Ruh v. Dwiggins, N. 
J., 76 Atl. 243. 

118. Vendor and Purchaser—Consideration.— 
Where a valuable consideration was paid by one 
purchasing land from a grantor who had previ- 
ously conveyed by an unrecorded deed, the pre- 
sumption arises that the purchaser acted in 
—- faith.Kruse v. Conklin, Kan., 108 Pac. 
856. 

119. Contracts.—Though a contract of sale 
of land is signed only by the vendor, held the 
vendees, by taking possession of the property 
and making payments, accept its terms, and be- 








come bound by it.—Reed v. Hickey, Cal., 109 
Pac. 38 
120. Enforcement.—In a suit to enforce a 


lien for purchase money, persons claiming title 
adversary to the parties to the deed cannot be 
made parties, and their rights cannot be adjudi- 
cated against them.—Dunbar v. Dunbar, W. Va., 
68 S. E. 120. 

121.——Laches.—Continuance of possession of 
land by purchaser in reliance upon the vendor’s 
promise to perfect title held not such laches 





as will necessarily defeat a rescission subse- 
quently demanded.—Read y. Loftus, Kan., 108 
Pac. 850. 

122. Nature of Conveyance Required.— 


Where it appears that parties had in view mere- 
ly such a conveyance of land as would pass all 
the title which the vendor had, whether de- 
fective or not, that is all the purchaser can 
insist upon.—Morgan vy. Eaton, Fla., 52 So. 305. 

123.———Option to Purchase.—Where one culti- 
vates a plantation with an option of buying at 
the end of the year, and voluntarily abandons 
the option, he cannot recover damages from the 
failure of the owner to make a title—Darragh 
v. Vicknair, La., 52 So. 264 

124. Purchaser from Bona Fide Purchaser. 
—A purchaser of land having no notice of an 
unrecorded bill of sale of a building on the land 
conveyed a perfect title to the land and to the 
building by conveyance to a purchaser who had 
knowledge of the prior bill of sale of the build- 
ing.—Jospe’v. Danis, 123 N. Y. Supp. 360. 

125. Waste—Rights of Remainderman.—An 
action for waste may be maintained by a re- 
versioner vested with the remainder against the 
life tenant.—McGlamery v. Jackson, W. Va., 68 
S. E. 105. 

126. Willsa—Foreign Wills.—The effect of a 
will to devise land held determined by the lex 











rei sitae.—Jacobs v. Whitney, Mass., 91 N. E. 
1009. : 
127. Settlement Between Heirs.—A contract 








between heirs for the settlement of an estate 
and to avoid a will contest must be signed by 
all the heirs to be binding.—Becker v. Becker. 
Ind., 91 N. E. 966. 
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